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Unfavorable Court Decisions 
 
HIGHWAY J CITIZENS GROUP v. UNITED STATES DEPARTMENT OF 
TRANSPORTATION (Wisconsin, 2010) 
 

This case concerned the expansion of Highway 64 in Wisconsin.  The Court found the 
EIS's discussion of cumulative impacts deficient because it assumed the continued 
urbanization of the project area regardless of whether new highways are built.  The Court 
said that the EIS failed to analyze the extent to which the expansion of Highway 164, 
when combined with other past, present and reasonably foreseeable future highway-
expansion projects, would contribute to urbanization in Waukesha and Washington 
Counties. Although the EIS acknowledged the cumulative impact that the trend towards 
urbanization in these counties will have on environmental resources, the Court 
determined that it did not attempt to assess the degree to which highway-expansion 
projects would contribute to this trend. Instead, the EIS assumed that the area would 
continue to urbanize at more or less the same rate regardless of whether such projects are 
implemented.  The Court explained: 
 

[The agencies] cannot simply assume that their actions will have no effect on 
these phenomena. If defendants take a hard look at this issue and determine that 
their actions will have no effect on urbanization and suburban sprawl (and the 
environmental impacts associated with these phenomena), they may discharge 
their obligations under NEPA by explaining why this is so.  If, on the other hand, 
defendants conclude that their actions contribute to urbanization and its 
associated environmental effects, then they must attempt to assess the incremental 
impact of their decisions on such phenomena so that agency decisionmakers can 
take this impact into account when deciding whether to implement the project…. 
Again, it is the agencies' duty under NEPA to identify the extent to which its 
actions contribute to the cumulative environmental impact.  
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FRIENDS OF CONGAREE SWAMP v. FEDERAL HIGHWAY ADMINISTRATION (South 
Carolina, 2008) 
 

This case deals with a plan to replace four bridges built in the 1940s that are part of U.S. 
Highway 601.  FHWA directed the South Carolina DOT to prepare an EA in an attempt 
to abide by federal regulations. Based on SCDOT's EA and a subsequent three-page 
addendum, FHWA made a Finding of No Significant Impact (“FONSI”) on November 
30, 2005.  The Court explained that: 

 
While shorter and less detailed than an EIS, an EA cannot consist merely of 
conclusory statements.  An EA will be deemed to be insufficient if it includes 
‘virtually no references to any material in support of or in opposition to its 
conclusions.’  Conclusions drawn in an EA ‘must be supported by some 
quantified or detailed information, and the underlying environmental data relied 
upon to support the expert conclusions must be made available to the public to 
allow for informed public comment on the project.   

 
Here, the Court found that the EA lacked the rigorous analysis or references that are 
required by both the text of NEPA and the mandates of Courts interpreting the statute, 
and that it was rife with unsupported conclusory statements.  With regard to the ICI 
analyses, the Court held that the EA provided conclusions as to why the Agencies 
believed that the bridge project would not generate a negative environmental impact, but 
the EA lacked the requisite scientific analysis and rigor. 

 
CONSERVATION LAW FOUNDATION v. FHWA (New Hampshire, 2007) 
 

In April 2004, the FHWA and the New Hampshire Department of Transportation 
(NHDOT) issued a Final Environmental Impact Statement proposing, among other 
things, to add four lanes-two in each direction to I-93 between Salem and Manchester, 
New Hampshire. On June 28, 2005, FHWA issued a Record of Decision approving the 
selected alternative.  The Conservation Law Foundation (“CLF”) challenged the Record 
of Decision, contending that NHDOT and FHWA violated the NEPA.  Among other 
things, CLF argued that the FEIS failed to consider the indirect growth-inducing effects 
of widening I-93 on traffic projections in the Project Area. 

 
NHDOT convened a panel (“the Delphi Panel”) of sixteen people comprised of local 
planning board members, real estate brokers, regional planners and experts from 
academia, business, and non-governmental organizations.  The panel assessed the I-93 
project's impacts on a town-by-town basis for twenty-nine Northern Massachusetts and 
Southern New Hampshire communities in and around the Project Area, estimating future 
population and employment growth for the year 2020 both with, and without, a four lane 
expansion of I-93.  The Delphi Panel produced a baseline 2020 population and 
employment growth forecast if no widening of I-93 was to occur, and the Delphi Panel 
also produced a forecast for the additional population growth that the panel predicted 
would occur if I-93 were widened.  The Agencies used the Delphi Panel’s induced 
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population growth projections to evaluate possible land use changes and the possible 
indirect impacts to surface water, ground water, wetlands, and wildlife.   
 
Following publication of the both the DEIS and FEIS, the Agencies received comments 
expressing concern as to whether the Delphi Panel's population and employment 
forecasts had been properly accounted for in the Agencies' traffic projections.  In 
response, FHWA undertook a Traffic Sensitivity Analysis (“TSA”) after the FEIS 
publication but before the ROD issuance.  The TSA attempted to make alternative traffic 
projections using the Delphi Panel's population growth forecasts.  While the TSA was 
fully considered in the ROD and referenced in responses to comments on the FEIS, it was 
not released for public comment. 
 
The Court stated that the Agencies did a commendable job in convening the Delphi Panel 
and using its induced population growth forecast to evaluate the indirect effects of 
induced population growth on land use, surface water, ground water, wetlands, and 
wildlife.  However, the Court agreed with the Plaintiffs that the Agencies should have 
revised their traffic projections to account for the Delphi Panel's induced population 
growth forecast and that failure to do so violated NEPA.    
 
The Court’s fault determination was two-fold.  First, the Court determined that the 
Agencies used the socio-economic forecast provided by New Hampshire’s Office of 
Energy and Planning (OEP) in their traffic projections for both the No Action Alternative 
and the Four Lane scenarios.  Second, the Court determined that the OEP socio-economic 
projections, which were derived from 1990 Census data, were outdated as compared to 
the recent Delphi Panel projections.  The Court stated, “[w]hile NEPA does not require 
an agency to update its population forecasts whenever new forecasts become available, it 
ordinarily may not rely on outdated forecasts when it sets out to prepare an EIS even 
though more recent forecasts from the agency's own experts are readily available. 
Defendants' decision to do so here was error.”  The Court further explained, “Defendants 
should have performed the TSA, disclosed its results in the FEIS, and explained why the 
analysis did not affect their decision to proceed with the Four Lane Alternative. Their 
failure to do so was error.”   
 
The Court ordered “an SEIS that specifically considers how the Delphi Panel's population 
forecasts affect Defendants' analysis of both the effectiveness of the Four Lane 
Alternative as a traffic congestion reduction measure and the indirect effects of the 
additional population predicted by those forecasts on secondary road traffic and air 
quality issues.”   
 

Favorable Court Decisions 
 
NORTH CAROLINA ALLIANCE FOR TRANSPORTATION REFORM, INC v. UNITED 
STATES DEPARTMENT OF TRANSPORTATION (North Carolina, 2010) 
 

This case concerned the Winston-Salem Northern Beltway in North Carolina.  While the 
issue here was presented in the context of “cumulative actions”, the standards applied by 
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the Court were similar.  Here, the Plaintiffs contended that the Agencies failed to account 
for the impact of two future proposed connecting road construction projects, the Southern 
Loop and Airport Connector, not part of current project. Plaintiffs alleged that the 
Southern Loop and the Airport Connector are cumulative actions that should have been 
considered in the SFEIS/FEIS. The Court found that the Southern Loop had no identified 
source of reasonably available funding. It appeared only in the Winston-Salem 2005 
Thoroughfare Plan/CTP as an unfunded, financially unconstrained project that may be 
funded twenty or more years in the future.  Therefore, the Court held that the Southern 
Loop failed to constitute a proposal and could not be deemed to be a cumulative action.   
 
While the Airport Connector was included in the Winston-Salem Thoroughfare 
Plan/CTP, the Winston-Salem 2030 LRTP, the 2006-2012 STIP, and the Winston-Salem 
and Greensboro MTIPs, the Court could not find that the Airport Connector was 
sufficiently likely to occur such that the Agencies should have taken it into account in 
reaching their decision.  It was programmed in the Winston-Salem and Greensboro 
MTIPs and the STIP “for planning and environmental study only.”  In addition, the Court 
noted that the Winston-Salem Thoroughfare Plan/CTP and Winston-Salem and 
Greensboro MPO LRTPs were essentially visionary documents and required no identified 
source of funding where a project, such as the Airport Connector, was listed for 
illustrative purposes.   
 
The Court found that the listing of the Airport Connector in the various transportation 
plans did not make it reasonably foreseeable or rise to the level of a proposal for purposes 
of inclusion in the SFEIS/FEIS for the Northern Beltway. The project received no source 
of funding for construction in any plan in which it was listed. Though a 
feasibility/environmental study had been approved for the project, the study was not even 
funded.  Though it was listed in the Winston-Salem and Greensboro MTIPs and the STIP, 
its listing was by regulation for informational purposes only. Thus, the Airport Connector 
had many hurdles to leap before the requisite Agencies would be making any decision 
regarding its ultimate development. As such, the Court concluded that insufficient 
information existed as to its development that would permit decisionmakers to 
meaningfully evaluate its effects. 
 

 
SIERRA CLUB AND HOUSTON AUDUBON v. FEDERAL HIGHWAY ADMINISTRATION 
(Texas, 2010) 
 

This case concerned the construction of “Segment E,” an approximately fifteen-mile 
stretch of new highway in northwest Houston that is projected to be part of a 180-mile 
loop around Houston known as the “Grand Parkway.”  Here, the Plaintiffs argued that the 
Agencies violated NEPA by failing to consider indirect and cumulative impacts. The 
Court determined that the Plaintiffs did not specify in either their Complaint or their 
Motion for Summary Judgment what indirect or cumulative effects the Agencies failed to 
consider, and the Court rejected the conclusory allegations because the FEIS provided an 
extensive ICI analysis. The ICI analysis section considered the probable consequences of 
the construction of Segment E on an Area of Influence encompassing approximately 945 
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square miles in the northwest Houston metropolitan area. The section considered issues 
such as land use forecasting, indirect effects on natural and cultural resources, cumulative 
effects on the Katy Prairie, and the projected compound annual growth rate of households 
in the Area of Influence under the Build and No-Build scenarios. While the section did 
not identify every possible indirect effect of building Segment E, it considered a wide 
variety of possible consequences.  Plaintiffs alleged that this consideration was 
inadequate, but did not point to any particular topic that was addressed inadequately. In 
the absence of any such specific allegations, the Court concluded that the Agencies took a 
hard look at the possible indirect and cumulative effects of the construction project.  

 
CITIZENS FOR SMART GROWTH v. PETERS (Florida, 2010) 
 

This case concerned the Indian Street Bridge Project in Martin County, Florida.  Here, 
the Plaintiffs alleged that the study area chosen for the project was impermissibly narrow 
and therefore was not appropriate to adequately review the impacts of the project or meet 
the actual purpose and need of the project. The Court disagreed and explained that setting 
the parameters for a study area is well within an agency's discretion in preparing an FEIS 
as long as it allows for a study of the cumulative impacts and analysis of alternatives. The 
Court determined that the scope of the EIS was more than sufficient to provide the 
reasonably necessary information to evaluate the project. 

 
SIERRA CLUB NORTH STAR CHAPTER v. LaHOOD (Minnesota, 2010) 
 

This case concerned a bridge project across the Lower St. Croix River near Oak Park 
Heights, Minnesota.  Environmental organizations brought action against Secretary of 
Transportation, and other federal officials alleging that the bridge plan violated NEPA 
and other environmental laws.  The Plaintiffs challenged the Agencies’ ICI analyses, 
among other things.  The Court found that the indirect effect analysis in the EIS was 
sufficient under NEPA.  The analysis identified indirect effects and mitigation measures 
to minimize those effects; in addition, FHWA analyzed existing and future land use, 
existing and future population estimates, growth management strategies from local plans, 
land use regulations and ordinances, and local planning documents.  FHWA also held 
discussions with local government and planning officials on land use trends.  The Court 
found that FHWA’s cumulative impacts analysis satisfied the “hard look” requirement 
under NEPA.  The EIS summarized the existing condition of each potentially affected 
resource, summarized impacts from proposed bridge on each potentially affected 
resource and identified other current and reasonably foreseeable future actions and their 
possible impacts on those resources, and discussed potential for cumulative impacts on 
resources and mitigation or minimization measures. 

 
HAMILTON v. UNITED STATES DEPARTMENT OF TRANSPORTATION (Washington, 
2010) 
 

This case concerns the Bigelow Gulch Road/Forker Road Urban Connector, a road 
expansion plan that is part of the Spokane Corridor Project, connecting I-90 to U.S. 
Highways 2 and 395 in Washington State.  Here, the Plaintiffs alleged that the Agencies 
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violated NEPA by failing to prepare an EIS instead of an EA. Plaintiffs also asserted that 
the EA failed to take“hard look” at the project’s impacts, including the cumulative 
impacts.  The Court found that the final EA included a relatively extensive cumulative 
impacts analysis section, detailing impacts in sixteen subject areas such as noise, air, 
water, community, land use, etc.  This section also looked at the history of development 
in the area, as well as the specific future projects the Plaintiffs argued that the Agencies 
neglected to consider. After review, the Court found that the EA contained the kind of 
“detailed information” required by the case law, and that the Agencies' review was both 
well informed and well considered.   

 
RIVER FIELDS, INC. v. PETERS (Kentucky, 2009) 
 

This case concerned the Harrods Creek Bridge Project in Louisville, Kentucky.  Here, the 
Plaintiffs challenged FHWA's execution of a Categorical Exclusion Checklist in lieu of 
preparing either an EA or an EIS.  Plaintiffs argued that: (1) the FHWA refused to 
evaluate the cumulative impact of the Project on traffic, with attendant adverse effects to 
historic sites, in the larger River Road corridor, and that (2) the Agencies failed to 
consider the incremental impact of the Project when added to other such reasonably 
foreseeable actions as future development east of the Bridge, the proposed I-265 Bridge 
crossing the Ohio River, and the planned expansion of I-71 to six lanes.  The Court noted 
that the Plaintiffs' first contention concerning the larger River Road corridor spoke to the 
scope of the environmental document as a whole rather than the scope of the cumulative 
impact analysis.  Here, the SHPO specifically agreed not to include the larger River Road 
corridor within the Area of Potential Effects (“APE”) and the SHPO further stipulated 
that any cumulative impacts within the larger River Road corridor would be addressed in 
the MOA.  The Court found this to be acceptable.  With regard to the Plaintiffs’ second 
argument, the Court explained: 

 
[W]hile [m]ultiple actions with independent utility and independent use may 
affect the cumulative environmental impact to an area and may need to be 
considered in each action's cumulative impact analysis even if the actions are 
analyzed in separate environmental impact statements, any impacts to the APE 
from the abovementioned possible megaprojects are rightfully reserved for study 
as part of those projects. To conflate the estimated impacts of the proposed East 
End Bridge, for example, with the impacts of the Project would only serve to 
obfuscate rather than enlighten the Project's overall environmental effects. Such a 
result would frustrate the purpose of the cumulative impact requirement. FHWA 
has adequately considered and disclosed the environmental impacts of the Project 
on historic sites…. Defendants sufficiently documented all environmental impacts 
of the Project in accordance with the requirements of both CEQ and FHWA 
regulations implementing NEPA. Accordingly, the FHWA's decision to approve 
the Project as a CE based on the Checklist was neither arbitrary nor capricious. 
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ROHNERT PARK CITIZENS TO ENFORCE CEQA v. UNITED STATES DEPARTMENT 
OF TRANSPORTATION (California, 2009) 
 

This case concerned the Wilfred Avenue Interchange Project (“Project”), a highway 
project to widen and perform other construction on Highway 101 in the city of Rohnert 
Park in Sonoma County, California. Here, the Plaintiff challenged the environmental 
determinations made by the Agencies and alleged that the Agencies' environmental 
reviews failed to account for the effects of a proposed casino to be located less than a 
mile away. The Plaintiff sought to invalidate the Agencies' FONSI for the Project and to 
compel the Agencies to complete an EIS.  The Court held that the Agencies were 
obligated to consider the casino project in their cumulative effects analysis of the 
Highway Project and that they clearly did consider the casino, as evidenced by the table 
provided in the cumulative effects section of the FONSI, which identified the casino as 
one of many projects warranting consideration.  This section provided a succinct and 
clear analysis of the cumulative effects of the Project and other nearby development on 
the California tiger salamander and on local water quality.  The Agencies indicated they 
intentionally limited their cumulative effects analysis to these two topics, and set out to 
offer a conceptual, qualitative assessment of cumulative effects.   The Court explained 
that simply because the cumulative effects analysis was not exhaustive did not mean it 
was inadequate under NEPA. Under applicable Ninth Circuit precedent, the Agencies 
were entitled to “consider cumulative effects in the aggregate or to use any other 
procedure it deems appropriate.”  This would include the qualitative, conceptual analysis 
of cumulative effects that the Agencies provided which offered specific information on 
the locations of California tiger salamanders in the vicinity of the Highway Project, and 
likewise considered factors affecting local water quality. The Agencies were not 
necessarily obligated to consider all potential environmental impacts of the casino 
because NEPA indicates that Agencies only must consider “those actions whose effects, 
when accumulated with those of the instant proposal, might have negative environmental 
effects not evident from the proposal when considered alone. 

 
PEARSON v. UNITED STATES DEPARTMENT OF TRANSPORTATION (Oregon, 2009) 
 

This case concerned the South Medford Interchange Improvement Project in Oregon.  
Here, the Plaintiffs contended that the Agencies' analysis of cumulative impacts 
improperly failed to include the effects of unfunded but potential projects.  The Court 
determined that the FEIS reasonably excluded projects that were not funded and projects 
that would be redundant of the current Project. Other potential projects cited by Plaintiffs 
were too distant from the Project area to be relevant to the analysis. The Court further 
noted that NEPA did not require that the Agencies consider every possible project in 
evaluating cumulative impacts. 

 
NORTH IDAHO COMMUNITY ACTION NETWORK v. UNITED STATES DEPARTMENT 
OF TRANSPORTATION (9th Circuit 2008) 
 

This case concerned an improvement project along a portion of U.S. Highway 95 in 
northern Idaho.  Here, a Community association filed suit claiming that the Agencies 
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violated NEPA.  The Court determined that the Plaintiffs did not diligently pursue their 
case because they waited almost three years after the ROD was issued to file suit.  
Construction was substantially complete by the time the Court rendered its decision; 
therefore, the Court determined that the plaintiffs’ claims were barred.  In the alternative, 
the Court also determined that the claims failed on the merits.  With regard to the ICI 
analysis, the Court found that the Agencies sufficiently considered the cumulative 
impacts of the Project. In a 1999 EIS, the Agencies discussed and analyzed the 
environmental impacts of the Project as initially proposed. In a 2005 EA and 2006 
Reevaluation, the Agencies determined that the changes to the Project did not 
significantly impact the environment in a way not previously considered. The Court 
upheld these determinations. 

 
AUDUBON NATURALIST SOCIETY OF THE CENTRAL ATLANTIC STATES, INC v. 
UNITED STATES DEPARTMENT OF TRANSPORTATION (Maryland, 2007) 
 

Environmental advocacy groups sought injunctive and declaratory relief relating to 
FHWA's approval of a proposed highway project, the Intercounty Connector (“ICC”), 
which connects I-95/US 1 in Prince George's County, Maryland and I-270 in 
Montgomery County, Maryland.   
 
The Metro Washington Council of Governments (MWCOG) produces official land use 
forecasts for the region each year. These land use forecasts were used in analyzing that 
year's regional transportation planning documents and air quality conformity 
determination. The record demonstrated that the ICC Study Team used Round 6.2, the 
land use forecast in effect at that time, in the ICC traffic model. Following the Plaintiffs' 
request that the ICC Study Team restart the process of developing the ICC's traffic model 
using the expected Round 6.3 forecast and following MWCOG's actual release of the 
Round 6.3 forecast, the Agencies did indeed restart the process to reflect the Round 6.3 
land use forecast. Round 6.3 did not assume the ICC would be built within its forecast 
period, which went to the year 2030.   
 
The MWCOG approved its updated land use forecast, Round 6.4A, in November of 
2004, just one week before Defendants' DEIS was released.  Plaintiffs contended that the 
Agencies violated NEPA by utilizing the Round 6.3 forecast, which was based upon 
expectations of regional growth without the ICC, to model all of the traffic and air 
impacts of the no-build alternative and the build alternatives, and thus included no 
component for induced or secondary development resulting from building the ICC along 
either Corridor 1 or 2.  
 
The Agencies pointed out that Round 6.4A was officially adopted only a week before the 
DEIS was released. Instead of re-calculating the traffic model and the secondary and 
cumulative effects study, the Agencies conducted a limited “sensitivity analysis.”  The 
sensitivity analysis showed that the 2030 traffic forecast on the western half of the ICC 
would be essentially the same (less than 3% difference) using the updated land use 
forecast and would range from 13% to 20% greater on one section of the eastern half.  
The final EIS noted that the section of the ICC showing the 13%-20% greater traffic 
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using the updated forecast is also the section that was projected to carry the lowest 
volume so that the increased traffic on the ICC in 2030 using this forecast would not 
result in a congested ICC and was not considered significant.  
 
The Court agreed that Agencies are not obligated to restart the NEPA process every time 
new information becomes available.  Given the fact that the Round 6.4A land use forecast 
became effective only a week before the Agencies released the DEIS and given the 
sensitivity analysis conducted, the Court determined that the Agencies' decision not to re-
calculate the traffic model did not preclude informed decision-making and informed 
public participation. Therefore, the Court found that Defendants complied with NEPA 
and did not act arbitrarily and capriciously by not relying on the updated Round 6.4A 
land use forecast. 

 
JONES v. PETERS (Utah, 2007) 
 

The Plaintiffs commenced this action challenging FHWA's approval of two highway 
projects: the 10400 South Project, which was processed with an EA, and the 11400 South 
Project, which was processed with an EIS.  The 11400 South Project had already been the 
subject of federal litigation.  In Davis v. Mineta (10th Circuit, 2002), the U.S. Court of 
Appeals ruled that the FHWA's existing EA for the 11400 South Project failed to 
consider adequately the Project's impacts including cumulative impacts.  Therefore, an 
EIS was undertaken to cure the deficiencies identified by the Court.   
 
The Plaintiffs alleged that both the 10400 South Project’s EA and the 11400 South 
Project’s EIS failed to take the required “hard look” at the indirect and cumulative 
impacts.  In addition, the Plaintiffs argued that all of the proposed transportation projects 
in the southwest portion of the Salt Lake Valley should have been considered as 
“cumulative” or “similar” actions, warranting the preparation of a regional environmental 
impact statement to take into account the projects' cumulative effects on the environment.   
 
The Court was not persuaded that the treatment of direct, indirect and cumulative impacts 
in the 10400 South Project EA was arbitrary, capricious or contrary to law.  
The agencies pointed to projections indicating that the area would be completely built out 
with residential and commercial structures by the year 2030, whether 10400 South is 
widened now or not.  The 10400 South EA/4(f) addressed the social and economic 
impacts of widening the road now, but it reached different conclusions about impacts 
than those urged by the Plaintiffs.  The Court was satisfied that 10400 South Project EA 
took the requisite “hard look” at the 10400 South Project's impacts. The Court also 
rejected the Plaintiffs’ arguments concerning the 11400 South Project EIS, and the Court 
held that a regional EIS was not required and that FHWA did not abuse its discretion by 
declining to prepare one. 
 
 

 
This handout reflects the views of the panelist and is not intended as agency guidance or to create any enforceable 
obligations against the agency.  Due to space constraints, complex legal issues have been presented in a simplified 
format. 
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