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Be sure you know the difference 
between cumulative and indirect 
impacts.  The terms are not 
synonymous and may not be used 
interchangeably. 



 Are caused by the action and are later in time 
or farther removed in distance, but are still 
reasonably foreseeable. Indirect effects may 
include growth inducing effects and other 
effects related to induced changes in the 
pattern of land use, population density or 
growth rate, and related effects on air and 
water and other natural systems, including 
ecosystems.

40 CFR 1508.8
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 The impact on the environment which 
results from the incremental impact of the 
action when added to other past, present, 
and reasonably foreseeable future actions 
regardless of what agency (federal or non-
federal) or person undertakes such other 
actions. 

40 CFR 1508.7 
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It is helpful to know the key cases  
that illustrate the judicial review 
standard for ICI analyses.



 The First Circuit set forth a three prong test of 
reasonable foreseeability:

 Is the agency confident that impacts are likely to 
occur?

 Can impacts be sufficiently described and 
specified now to allow for useful evaluation?

 If impacts are not evaluated now, will future 
evaluation of impacts be irrelevant? 



 The court stated that a cumulative impacts 
analysis must identify: 
▪ the area in which effects will be felt; 

▪ the impacts expected in that area from the proposed 
project; 

▪ other actions - past, proposed, and reasonably 
foreseeable - that have had or are expected to have 
impacts in the same area; 

▪ impacts or expected impacts from these other actions; 
and 

▪ overall impact that can be expected if individual impacts 
are allowed to accumulate.



Know the reasonably 
foreseeable future actions 
and future impacts to 
consider.



Establish appropriate geographical 
boundaries and timelines for ICI 
analyses.  In addition, determine the 
appropriate resources to consider.



Learn from past mistakes and 
avoid data problems that have 
resulted in court losses or 
other problems.



 Do not use outdated data.

 Start with good baselines (current conditions). 

 Be careful when using one set of socio-
economic projections for both build and no-
build scenarios.  

 Document everything!  Record support is 
critical to helping a court understand why 
data,  assumptions, etc. are not arbitrary and 
capricious.



Have an appropriate depth of 
analysis and comply with 40 CFR 
1502.22 where there is incomplete 
or unavailable information.



Have record support for everything.  

If it is not in writing, it does not exist!

If it is not in the record, it did not happen!



During early coordination and scoping, consult 
resource agencies, experts at FHWA 
headquarters and Office of Technical Services 
(formerly the Resource Center), other 
participants in the NEPA process, and, of 
course, your counsel.



THANK YOU!


